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Pendi ng before the Court is plaintiffs' nmotion for class

certification. The Court has considered plaintiffs' notion and
proposed order, defendantes opposition, and plaintiffs' reply
thereto, all pertinent portions of the record, counsels
representations at oral argument on July 13, 2001, and the

rel evant statutory and case law. Plaintiffs have fulfilled al
the requirenments to justify class certification of this action.
Accordi ngly, on Septenber 28, 2001, the Court granted
plaintiffs' motion for class certification pursuant to Fed. R
Cv. P. 23(b)(2). This Menorandum Opi nion and Order sets for the
justification for the Court's Septenber 28, 2001 Order, further
orders plaintiffs to file a proposed order outlining appropriate
sub-cl asses in accordance with this Menorandum Opi ni on, and

deni es defendant's notion for a stay of the Court's Septenber

28, 2001 Order.



| nt roducti on

Plaintiffs and the class of Native Anerican farners and
ranchers (hereinafter "farmer(s)") that they seek to
represent applied for United States Departnent of
Agriculture ("USDA") farm | oan and benefit prograns between
January 1, 1981 and Novenber 24, 1999. Ei ght hundred and
thirty-eight (838) plaintiffs naned in the Fifth Anended
Conpl aint, and the nenbers of plaintiffs' proposed cl ass,
make two common clainms: (1) USDA discrimnated agai nst them
on the basis of race in processing their farm program
applications; and (2) USDA did not investigate conplaints of
discrimnation. See Pls.' Mdit. for Cass Cert. at 92.
According to the plaintiffs and class nenbers, the USDA
di scri mi nated agai nst them by, inter alia, denying them
access to the progranms or treating themless favorably than
non- Nati ve Anmerican farnmers in processing their
applications, servicing |oans, and/or adm nistering
benefits. See Fifth Am Conpl. at 108-109. The plaintiffs
and cl ass nenbers also allege that they conplained of this
di scrimnation to USDA, but that USDA failed to properly
process and investigate their conplaints. See id.

The plaintiffs and class nenbers all ege that USDA' s
di scrim nation against themin the adm nistration of farm
| oan and benefits prograns violates the Equal Credit
Qpportunity Act ("ECOA"), 15 U S.C. 8§ 1691e, the
Adm ni strative Procedures Act ("APA"), 5 U S.C. 8§ 706(2) (A,
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and Title VI of the CGvil R ghts Act of 1964 ("Title VI"), 42
U S. C 2000d, et seqg. In particular, plaintiffs allege that the
discrimnation in USDA s processing of credit applications and
its failure to investigate is a violation of ECOA, and that
discrimnation in the departnent's processing of applications
for non-credit prograns and its failure to investigate such
discrimnation is a violation of the APA. Pls.' Reply at 7.
Plaintiffs seek declaratory and injunctive relief and
damages. Pursuant to the ECOA, plaintiffs request damages and
injunctive relief. See Fifth Am Conpl. at 85. Under the APA,
plaintiffs pray for "appropriate relief,” "including (1)
conpensation to plaintiffs and C ass nenbers for there having
been no proper investigation of their conplaints, and (2)
specific performance with respect to their program benefits."
Id. at 86. Plaintiffs also request "appropriate relief” under
Title VI, including equitable performance and specific
perfornmance of program benefits. Finally, pursuant to the
Decl aratory Judgnent Act ("DJA"), 28 U S.C. 8§ 2201, plaintiffs
request declaratory judgnent as to plaintiffs' and cl ass
menbers' "rights under [USDA's] farm prograns including their
right to equal credit, equal participation in farm prograns, and
their right to full and tinely enforcenent of racia

di scrim nation conplaints” under the APA. 1d. at 84-85.



| . BACKGROUND

A. USDA' s Farm Prograns and Determ nati on Process

USDA administers a variety of farmcredit and benefit
prograns. Until 1994, USDA divided its adm nistration of these
progranms between the Farnmers Hone Admi nistration ("FnHA")
(credit prograns) and the Agriculture Stabilization and
Conservation Service ("ASCS') (non-credit prograns). In 1994,
USDA consol i dated these progranms into the Farm Servi ce Agency
("FSA").

A farnmer seeking a farmcredit or benefit is required to
submit an application pursuant to USDA program policies. The
| ocal county commttee and USDA staff and officials determ ne
initially if the farner is eligible for the program and USDA
staff ultimtely grants or denies the application. See
generally 7 C.F. R 88 1910.5, 1910.4(g), 1941.30, 1943.30
(2001).

B. USDA's Civil Rights Enforcenent Structure and Procedure
Any farnmer who believes that USDA denied his or her
application for a program | oan or benefit on the basis of race,

or some other prohibited basis, has the option of filing a
civil rights conplaint with the Secretary of USDA and/or with
the USDA office charged with investigating civil rights
violations. From January 1, 1981, through Novenber 24, 1999,
a nunmber of USDA offices were involved with civil rights

i nvestigations, including, inter alia, the Ofice of Cvil
Ri ghts Enforcenent and Adjudication ("OCREA"). In
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processing these civil rights conplaints, OCREA and the
appropriate USDA agency were required to pursue conciliation,
performa prelimnary inquiry, and nmake a final

di scrimnation determ nation. If the farmer was dissatisfied
with the final discrimnation determ nation, the farmer was
permtted to sue in federal court under the Equal Credit
Qpportunity Act ("ECOA"), 15 U S.C. 8§ 1691e. See Pigford v.
dickman, 82 F.R D. 341, 342-344 (D.D.C. 1997).

C. Failings of USDA's Civil Rights Enforcenment Unit

The plaintiffs and class nmenbers all ege that USDA
dismantled its civil rights enforcenment unit in 1983 and has
not investigated discrimnation conplaints since that tine.
Plaintiffs and class nmenbers contend that USDA, in two
internal reports, admtted its failure to account for and to
i nvestigate these discrimnation conplaints. See Civil Rights
Action Team United States Departnent of Agriculture, Cvil
Rights at the United States Departnent of Agriculture (1997)
(the "CRAT Report"); Ofice of Inspector Ceneral, U S
Department of Agriculture Evaluation Report for the Secretary
on Civil Rights - Phase | Report No. 50801-2-Hq(1)

(1997)("O G Report").

In the CRAT Report, USDA concluded that "[minority
farmers have |l ost significant amounts of |and and potenti al
farminconme as a result of discrimnation by FSA progranms and
the prograns of its predecessor agencies, ASCS and
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FHA. " CRAT Report at 30. The report found that "[t]he
process for resolving conplaints has failed.” Id. at 31.
USDA al so noted that disparities existed between "non
mnority | oan processing and Anerican Indian | oan
processing."” |Id. at 21.

In the O G Report, USDA found that a significant nunber
of USDA discrimnation conplaints filed were not processed,
i nvestigated or resolved. See O G Report at 6. USDA
concl uded that the "programdiscrimnation conplaint process
at FSA lacks integrity, direction and accountability," and
t hat OCREA "does not have controls in place to nonitor and
track discrimnation conplaints.” Id. at 9. In March 2000,
USDA's O fice of Inspector General issued a suppl enental
report finding that USDA had not nade any significant
changes in its system of processing discrimnation
conplaints. See Ofice of Inspector General Audit Report,
Ofice of Gvil Rights Status of |nplenentation of
Recommendati ons Made in Prior Evaluations of Program
Conpl ai nts, Audit Report 60801-4-Hg, at i. (Mar. 2000).

D. Previous litigation involving requests for class
certification by mnority farners all eging
di scrim nati on by USDA

Two cases involving clainms by mnority farmers agai nst
USDA have al ready been reviewed by judges of this Court. In
WIllianms v. Gickman, Judge Flannery denied certification to
a proposed class of African Anerican and Hi spanic Anerican
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farmers. Meno. Op., Cvil Action No. 95-1149 (Feb. 14,
1997). In WIllianms, the plaintiffs proposed a class of:

Al'l African Anerican or Hi spanic American persons who,

bet ween 1981 and the present, have suffered fromracia

or national origin discrimnation in the application for
or the servicing of loans or credit fromthe FnrHA (now

Farm Servi ces Agency) of the USDA, which has caused them

to sustain economc |oss and/or nmental anguish/enotion

[sic] distress damages.

ld. at 7.

Judge Fl annery held that the class was not readily
ascertai nabl e because the initial determnation of who
qualified as a class nenber would require an individualized
inquiry. Id. at 8 1In addition, the court found that the
class did not neet the requirenents of Fed. R Cv. P. 23
because the class was overbroad and did not neet the
standards of commonality and typicality.

In a subsequent case, Pigford v. Gdickman, Judge
Friedman certified a class of African Anerican farnmers. 182
F.RD 341 (D.D.C. 1998). In Pigford, the court first
certified a class for purposes of a liability determ nation.
Id. at 351. This class included:

Al African-Anmerican farners who (1) farmed between

January 1, 1983, and February 21, 1997; and (2) appli ed,

during that tine period, for participation in a federa

farm programw th USDA, and as a direct response to said
application, believed that they were discrimnated

agai nst on the basis of race, and filed a witten

di scrimnation conplaint with USDA in that tinme period.
Id. at 345. The court distinguished this class fromthat in

WIllians by finding that the "paranmeters of the proposed
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class ... are sufficiently clear to nake the proposed cl ass
adm ni stratively manageable.” 1d. at 346. The parties in

Pi gf ord subsequently settled the case. See Pigford v.
Gickman, 185 F.R D. 82 (D.D.C. 1999). The Court is mndful of
these cases in reviewing the instant notion for class
certification, in particular because defendant relies

extensively on Wllians, and plaintiffs rely on Pigford.:

1. PLAINTIFFS REQUEST FOR CLASS CERTI FI CATI ON
Plaintiffs request that the Court certify this case
as a class action because USDA's failure to properly process,
account for, and/or investigate their conplaints of racia
di scrimnation presents common questions of [aw and fact. See
Pl.'s Mt. for Class Cert. at 29-31. Plaintiffs also assert

that USDA' s all eged discrimnation in denying them

1 The court, in approving the parties' Consent Decree, also approved a revised
class definition presented in the decree:

Al'l African American farmers who (1) farned, or attenpted to farm
between January 1, 1981 and December 31, 1996; (2) applied to the
United States Departnent of Agriculture (USDA) during that time
period for participation in a federal farmcredit or benefit program
and who believed that they were discrimnmnated agai nst on the basis of
race in USDA' s response to that application; and (3) filed a

di scrimnation conmplaint on or before July 1, 1997, regardi ng USDA' s
treatnment of such farmcredit or benefit application.

Pigford, 185 F.R D. at 92; see also id. at 93 ("None of the substantive changes to
the class definition in any way affects the Court's analysis or conclusion that
the case properly is certified as a class action.").

2 The Court notes that two additional rel ated cases have been filed
with this Court since the plaintiffs initiated the instant action. In
Love v. dickman, G vil Action No. 00-02502, plaintiffs are wonen and

di sabled farnmers; in Garcia v. @ickman, Civil Action No. 00-02445,
plaintiffs are Latino farmers. The Court has no reason to address these
cases, but notes that there have been no rulings on the issue of class
certification in these cases.



access to farmloans and benefits prograns and/or treating
them | ess favorably than non-Native-Anerican farners presents
common questions of law and fact. Id. Plaintiffs nmaintain
that class certification is in the best interest of justice
because it wll facilitate the efficient enforcenent of
rights and will conserve judicial resources by enabling the
plaintiffs to establish USDA's discrimnation on a systemc
basis. See Pls.' Proposed Order at 4. Plaintiffs propose a

cl ass defined as:

Al'l Native-Anerican farmers and ranchers who
bel i eve that USDA di scrimnated agai nst them on
account of their race in their applications for,
or USDA's adm ni stration of, USDA farm prograns
bet ween January 1, 1981 and Novenber 24, 1999,
and who conpl ai ned of that discrimnation to the
USDA, individually or through a representative.3

Id. Plaintiffs further propose four subcl asses, depending on
whet her the applicant had conplained orally or in witing,

and whether the conplaint is on file with USDA. Id.

3 This is plaintiffs' proposed class definition as found in their
proposed order. In Plaintiffs' Mtion for Certification of Cass and in
their Reply, the plaintiffs defined the proposed cl ass as:

Al'l Native American participants in FSA s farm prograns
who petitioned USDA at any tine between January 1, 1981,
and Noverber 24, 1999, for relief fromacts of racial
discrimnation visited on themas they tried to
participate in such farm prograns and who, because of the
failings in the USDA civil rights conplaint processing
system were deni ed equal protection under the laws of the
United States and deprived of due process in the handling
of their discrimnation conplaints.

Pls." Mdtion at 5-6; Pls.' Reply, at 5-6.
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Plaintiffs present seven proposed cl ass representatives. 4
Al'l the proposed class representatives are farners or
ranchers. The representatives include nenbers of four
different tribes, who reside in three different reservations.
See Pls.' Mot. for Class Cert. at 7, 10, 15, 18, 21; PIs.'
Fifth Am Conpl. at 127. Plaintiffs have not categorized the
proposed representatives' clains. However, it appears that at
| east five proposed class representatives allege
di scrimnation in the processing of |oan applications. Al the
proposed cl ass representatives who are described in
plaintiffs' notion allege that they have "tinely filed, either
directly or through [their] Tribal Council, conplaints to the
def endant regardi ng these acts of discrimnation.” See Pls.'
Mot. for Class Cert. at 9-10, 15, 18, 20-21, 23.

I'11. DI SCUSSI ON

A. Existence of the O ass

Rul e 23 of the Federal Rules of Civil Procedure governs
any di scussion of class certification. Fed. R Cv. P. 23.
Wiile Rule 23 does not fornmally require plaintiffs to prove
t he existence of a class, sonme courts have found that "this is

a comon-sense requirenent and ... routinely require it."

4 Plaintiffs' motion presents five proposed cl ass representatives:
CGeorge B. Keepseagl e; Gene Cadotte; Luther Crackos; John Fredericks; and
Basil Alkire. Pls.' Mtion for Class Cert. at 7-23. However, in
plaintiffs' proposed order, they nmention seven "lead plaintiffs" who are
"representative of the class.” Pls.' Proposed Order at 8. Presumably,
plaintiffs are including as named representatives Keith and C aryca
Mandan, whose clains are outlined in plaintiffs' Fifth Arended O ass
Action Complaint. Pls.' Fifth Am Conpl. at 127-30.

10



Pigford v. dickman, 182 F.R D. 341, 346 (D.D.C 1998); see
Lewis v. National Football League, 146 F.R D. 5, 8 (D.D.C.
1992); see also Siner v. Rios, 661 F.2d 655, 669 (7th GCir
1981) ("it is axiomatic that for a class action to be
certified a "class’ nust exist"). Neither the DDC. Crcuit
nor the Suprene Court has engaged in this additional step of
the class certification analysis. See, e.g., Anthem Products,
Inc. v. Wndsor, 521 U S. 591, 613-14, 117 S. . 2231
(1997); Ceneral Tel ephone Co. of the Sout hwest v. Fal con, 457
U S 147, 160-61, 102 S. C. 2364 (1982) (reviewing only the
prerequisites set out in Rule 23(a)); Eubanks v. Billington,
110 F.3d 87, 92 n.6 (D.C. GCr. 1997) (listing prerequisites
for a class action). Nevertheless, the Court is persuaded
that sonme initial review of the proposed class is appropriate
to ascertain whether "the general outlines of the nenbership
of the class are determ nable at the outset of litigation."
Pigford, 182 F.R D. at 346. This inquiry is one concerned
wWith the court's ability to clearly identify and nmanage the
cl ass, and thus does not involve a "particularly stringent
test." Id.

Def endant argues that the proposed class is not readily
ascertai nabl e because, |ike the class proposed in WIlIians,
it will require individualized inquiries into class nenbers'
al l egations of discrimnation. Def.'s Cpp'n at 30. The
WIllians court held that "[b]ecause the Court nust answer
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nuner ous fact-intensive questions before determning if an
i ndividual may join the class, the proposed class is not
clearly defined.” Menp. Op., Civil Action No. 95-1149, at 9
(Feb. 14, 1997). WIllianms further held that the proposed
cl ass was "overly broad" because it was "not |limted to any
specific policy or practice which is alleged to be
di scrimnatory; instead, the class purports to include those
bl ack and Hi spanic farners who have suffered fromany type of
discrimnation in their dealings wwth the FnHA. " Id.

Def endant contends that "[t]o the extent that plaintiffs'
proposed class definition is read to enconpass their
i ndi vi dual damage cl ai mrs under ECQA of discrimnation in farm
prograns adm ni stered by USDA, the class is uncertifiable
under Fed. R Cv. P. 23." Def.'s OQop'n to Pls." Proposed
Order at 5. The defendant erroneously reads WIllians to nean
that "individual danmages cl ains" under ECOA "inherently | ack
the commonal ity" necessary under Rule 23. 1d. (citing Mem Op.
of Feb. 14, 1997, WIllianms, at 15)). This is an overly broad
reading of WIIlianms because WIlians concerned a cl ass that
enconpassed any and all fornms of discrimnation in connection
wi th processing and servicing of loans. Thus, in order to
det erm ne whether an individual fit within the class, the
court needed to decide the nerits of the individual's

discrimnation claim5 Here, as in

5 The Court does not suggest that classes that enconpass a variety of
forms of discrimnation may never be certified. See Eubanks v.

Billington, 110 F.3d 87, 92 (D.C. Cr. 1997) ("Title VI1 and other civil
rights actions are frequently certified pursuant to Rule 23(b)(2)");
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Pigford, by limting the class to plaintiffs who have filed
di scrim nation conplaints concerning alleged discrimnation in
USDA' s adm ni stration and processing of their applications,
the plaintiffs' proposed class has clearly defined paraneters.

1. Cl ass Definition

The Court sua sponte nodifies the proposed class in two
ways for clarity and ease of adm nistration. See Council of
and for the Blind of Del aware County Valley, Inc. v. Regan,
709 F.2d 1521, 1543 n.44 (D.C. Gr. 1983) (en banc)
(Spottswood, J., concurring in part, dissenting in part)
(noting that "[f]ederal courts possess anple authority to
redefine the class to bring it within acceptable limts," and
gat hering cases); see also Barney v. Holzer dinic, Ltd., 110
F.3d 1207, 1213-14 (6th Cr. 1997)(court of appeals sua sponte
narrowi ng class definition and limting judgnent accordingly).

First, the Court renoves the requirenent that nenbers
must "believe" that they have experienced discrimnation.
Plaintiffs' proposed class definition tracks the |anguage of
the Pigford class, where the court sua sponte replaced the
provi sion that class nenbers have experienced discrimnation
with a condition that class nenbers believe that they have

experienced discrimnation. 182 F.R D. at 347. In this

Marisol A v. Guliani, 126 F.3d 372, 376 (2d G r. 1997) (certifying class
of children injured by broad range of deficiencies in child welfare
servi ces).
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manner, the court avoided a need to make any initial finding
of discrimnation in order to determ ne class nenbership.
However, in the instant natter, plaintiffs propose a cl ass
that will be limted to individuals who have conpl ai ned of

di scrimnation. Thus, the requirenent that class nenbers
beli eve that they have experienced discrimnation is likely
to be superfluous. Furthernore, the Court is apprehensive
that such a "belief" requirenment will lead to uncertain
boundaries of the class. The Court concludes that the
[imtation inposed by the "conplaint” requirenent is fully
sufficient to permt the Court to identify the class and its
menbers.

Second, the Court follows Pigford' s |ead in inposing
concrete time periods on the time that class nenbers farned,
the tinme during which they applied to USDA for participation
in a federal farmprogram and in which they filed a
di scrimnation conplaint with USDA. The plaintiffs
proposed class limts only the time period of participation
in a USDA program from January 1, 1981 t hrough Novenber 24,
1999.

This Court, therefore, reviews the foll ow ng cl ass
under Rule 23's requirenents for certification:

Al'l Native-Anerican farnmers and ranchers, who (1)

farmed or ranched between January 1, 1981 and

Novenber 24, 1999; (2) applied to the USDA for

participation in a farmprogramduring that tine

period; and (3) filed a discrimnation conplaint with
the USDA individually or through a representative

during the tinme period.
14



2. In Considering the Motion for Class Certification,
the Court Does Not Evaluate the Merits of
Plaintiffs' Cains

Def endant argues that plaintiffs' proposed cl ass
definition will not entitle themto noney danmages and that,
therefore, the Court should not certify the class. See Def.'s
Qop' n to Proposed Order at 5. Specifically, defendant contends
that the APA does not permt nonetary damages and that the
plaintiffs' class, or a part of it, wll be barred by the
statute of limtations from seeki ng nonetary danages pursuant
to ECOA. Id. at 5, 16. In determning whether to certify a
class, the Court should not exam ne the underlying nerits of
the clains. See Eisen v. Carlisle & Jacquelin, 417 U S. 156,
177-78 (1974). The Suprenme Court noted in Eisen that, "in
determining the propriety of a class action, the question is
not whether the ... plaintiffs have stated a cause of action or
will prevail on the nerits, but rather whether the requirenents
of Rule 23 are net." 1d. at 178.

Def endant notes that plaintiffs' clains may be barred by
the statute of Iimtations. The proposed class enconpasses
menbers who all ege discrimnation that occurred between January
1, 1981 and Novenber 24, 1999. In 1999, Congress passed
l egislation tolling the statute of limtations for conplaints
of discrimnation agai nst USDA. See Agricultural, Rura
Devel opnent, Food and Drug Adm nistration, and Rel ated Agenci es
Appropriations Act,
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1999, Pub. L. No. 105-277, 8§ 741, 112 Stat. 2681 (codified at 7
US.C § 2297, Notes). The legislation requires that, in order
for the statute of limtations to toll, a farmer nust have
filed his conplaint of discrimnation with USDA before July 1,
1997. Defendant argues that menbers of the proposed class wll
not benefit fromthis waiver.

In Kifafi v. Hlton Hotels Retirenment Plan, the court
recogni zed that, while the "class action nechani sm cannot be
used to resurrect stale clains,” a "resolution of a statute of
limtations issue at the class certification stage woul d
i mperm ssibly intrude upon the nerits" of the class
representative's claim 189 F.R D. 174, 177-78 (D.D.C 1999).
In the course of the Pigford litigation, the court revised the
definition of the already certified class in order to reflect
the new legislation. 185 F.R D. at 93. The 1999 | egi sl ation nmay
seemsufficiently clear so as to allow this Court to nmake
simlar nodifications to the class. However, the plaintiff's
proposed class includes farners who have nmade both "witten”
and "oral" conplaints, a factor which may trigger different
statutes of Iimtations. See Def.'s Qop'n to Pls.' Proposed
Order at 16-17. Thus, it would be inperm ssible for this Court
to revise the definition of the class so as to effectively rule
on the nerits of class representatives' clains.

Def endant further argues that farnmers who have "fil ed"
orally, or whose conplaints are not on file wth USDA, are
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not properly included in the class. Plaintiffs' proposed class
woul d include all Native Anmerican farmers and ranchers who
have | odged conplaints, in witing or orally, wth USDA,
i ncluding those on file with USDA and those not on file.6
| ndi vi dual s who nmade oral conplaints, or whose conplaints are
not on file with USDA, may have a nore difficult tine
succeeding on the merits of their clains. Qoviously, an oral
conplaint, or one not on file, may al so raise different
guestions of proof. Neverthel ess, individuals making such
conplaints are clearly within the proposed class definition,
and any further consideration of defendant's objection would
constitute consideration of the nmerits. See Eisen, 417 U. S. at
177-78 (1974). Wthhol ding judgnent as to whether all class
menbers are ultimately entitled to relief, the Court finds
that a class including individuals who have filed both oral
and witten conplaints individually or through a
representative is clearly identifiable.
B. Rul e 23(a)

The four prerequisites of Rule 23 (a) require plaintiffs

to denpbnstrate that:

6 Gven plaintiffs' allegations, it is clear why they seek to include
both witten and oral conplaints, whether or not they are on file at

USDA. The CRAT Report described the USDA record-keepi ng of

di scrimnation conplaints as "virtually nonexistent." CRAT Report, at

24. Furthernore, the O G Report further found that there was no

reliable nethod of processing conplaints, was a | arge backl og of

unresol ved cases, files could not be |located and were "generally

di sorgani zed." O G Report, at 7. The O G Report al so suggests that USDA may have
destroyed sone conplaints. Id. at 1. Thus, plaintiffs who

have filed conplaints, or conplained in nmeetings with USDA officials may
not have such conplaints "on file" wi th USDA
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(1) the class is so nunerous that joinder of al

menbers is inpracticable, (2) there are questions of

| aw or fact common to the class, (3) the clains or

defenses of the representative parties are typical of

the clains or defenses of the class, and (4) the

representative parties will fairly and adequately

protect the interests of the class.
Fed. R Cv. P. 23(a); see also General Tel. Co. v. Fal cone,
457 U.S. 147, 156, 102 S. C. 2364 (1982).

1. Nunerosity

Plaintiffs' Fifth Arended Conplaint identifies 838 Native-
American farners fromnore than a dozen states throughout the
United States. See Pls." Fifth Am Conpl. at 108. Based on farm
census data and di scussions with representatives fromthe
Nati ve- Ameri can community, plaintiffs estimate that the cl ass
may approach 19,000 nenbers. Pls.' Mt. at 28. Defendant
counters that plaintiffs' estimate of 19,000 nmenbers is based
on "nere belief." Def.'s Opp'n at 33. However, the current
nunber of plaintiffs fitting the class definition,
approximately 814,7 is sufficient to neet the nunmerosity
requi rement. See Pigford, 182 F.R D. at 347-48 ("Plaintiffs
have provi ded the nanes of four hundred and one naned
plaintiffs who they claimfall within the class definition.
That alone is sufficient to establish numerosity, especially

when the class nmenbers are located in different states."); see

al so Col eman v. Pension Benefit Guaranty Corp., 196 F. R D. 193,

7 Plaintiffs have represented that they will renmove 24 currently named
plaintiffs, who did not conplain of discrinination to USDA. Therefore, the current
number of class nmenbers is presunably 814.
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198 (D.D.C. 2000) (noting that the numerosity requirenent is
satisfied where it is clear that joinder would be
I npracticabl e).

2. Commonal ity

Plaintiffs have established that common questions of | aw
and fact predom nate the determnation of liability. See Fed.
R CGv. P. 23(a)(2); Falcon, 457 U S. at 159 n.15. The
primary concern in assessing the commonality and typicality
requirenents of Rule 23 (a) is to ensure that "maintenance of
a class action is economcal and [that] the named plaintiff's
claimand the class clains are so interrelated that the
interests of the class nenbers will be fairly and adequately
protected in their absence." Falcon; 457 U S. at 157 n.13
(noting that the comonality and typicality requirenents of
Rul e 23(a) tend to nerge). "The commonality test is net where
there is at | east one issue, the resolution of which wll
affect all or a significant nunber of the putative class

menbers. " Lightbourne v. County of E1 Paso, 118 F.3d 421, 426
(5th CGir. 1997).

The exi stence of factual distinctions differences
bet ween the clains of putative class nenbers wll not
preclude a finding of typicality. See Prado-Stei man v. Bush,
221 F.3d 1266, 1279 n.14 (11th Cr. 2000). Here, USDA' s
alleged failure to properly process, account for, and/or

I nvestigate discrimnation conplaints affected each
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cl ass nmenber. The plaintiffs assert three common factual and

| egal issues arising fromthat failure:

1. Did the USDA have a | egal obligation to process and
i nvestigate conplaints of discrimnation it
recei ved?

2. If the USDA had such a duty, was there a systemc

failure properly to process conplaints in the
specified tinme period?

3. If there was such a systemc failure, do plaintiffs
have a private cause of action against the USDA?

Common questions of |law and fact are also present in the
I ssues involving USDA's all eged discrimnation in denying the
Nati ve- Anrerican farners access to farmloan and benefits
prograns or treating themless favorably than non-Native-
Anerican farners.

The Pigford court identified conmon issues al nost
identical to those presented by plaintiffs. 182 F.R D. at
348. In contrast, in Wllianms, the court held that a “common
thread of discrimnation” did not satisfy the requirenent that
plaintiffs denonstrate the exi stence of a common | ega
question. Wlliams, Me. Op. O Feb. 14, 1997, at 13 (citing
Hartman v. Duffey, 19 F.3d 1459, 1472 (d.c. Cr. 1994) for the
proposition that “there is nore to a show ng of commonality
than a denonstration that the class plaintiffs suffered
di scrimnation on the basis of nmenbership in a particular
group”). However, plaintiffs need only show a “conmon t hread”
underlying the legal issues presented; here, they have all eged
the exi stence of a
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"uni fying pattern of discrimnation,” which gives rise to
their legal clainms. Pigford, 182 F.R D. at 348.

In Marisol A v. Guliani, the Second Grcuit noted that
plaintiffs challenged a variety of aspects of the child
wel fare systemin New York. 126 F.3d 372, 376 (2d Cr. 1997).
The cl ai ned deficiencies ranged from all egati ons of i nadequate
training, to failure to investigate reported abuse, to failure
to secure adoption placenents. 1d. The court noted that
plaintiffs' clains "inplicat[ed] different statutory,
constitutional and regulatory schenes.” 1d. at 377. The
district court identified as a common issue of |aw "whether
each child has a legal entitlenent to the services of which

that child is being deprived ...." Id. On appeal, defendants
argued that the district court erred "by conceptualizing the
comon | egal and factual questions at this high | evel of
abstraction.” Id. Wile the Second Crcuit held that the
creation of subclasses was necessary for efficient nmanagenent
of the class, it affirmed the district court's certification
of the class. Id. The Court of Appeals noted that plaintiffs
had alleged that their injuries derived from"a unitary course
of conduct by a single system"™ and that the plaintiffs
clains were not so unrelated to one another that class
certification was inappropriate. 1d.

Plaintiffs' clainms are |l ess varied than those presented

by the Marisol A plaintiffs. Wile it is true that
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8

plaintiffs allege a variety of fornms of racial discrimnation
by USDA, the all eged absence of a functioning, effective
mechani sm for investigating and resol ving conpl ai nts of
di scri m nati on agai nst Native Anerican farners exacerbates
and prolongs any discrimnation in the adm nistration of USDA
prograns. It is clear that the systematic failure to process
conplaints of discrimnation is a unifying characteristic of
the class and rai ses common questions of fact and | aw. 8
3. Typicality

Typicality focuses on the simlarity of the | egal and
renmedi al theories behind the clains of named representatives
and those of the putative class. See Prado-Stei man, 221 F. 3d
at 1278 n.14. Plaintiffs satisfy typicality if "each class
menber's claimarises fromthe sanme course of events that |ed
to the clains of the representative parties and each cl ass
menber nmakes simlar |legal argunents to prove the defendant's

liability." Baby Neal for and by Kanter v.

Def endant’ s argument that the court should not certify the class because the

conmonal ity of clains alleged is a “sham is without nmerit. See Def.’s Opp’'n at 39
Def endant all eges that plaintiffs have no genuine interest in pursuing clains concerning
the i nadequaci es of the conplaint processing mechani smat USDA. She argues that they seek

class certification on these issues in order to encourage a settlenent,

an objective that

i s msguided because defendant asserts she has no interest in settling plaintiffs' clainmns.
Id.; Def.'s Opp'n to Proposed Order at 18. Whether plaintiffs have hopes of settlenent
whet her defendants are inclined to settle are issues irrelevant to this Court's
consi deration of whether plaintiffs have net the requirenents for class certification
Furthernore, even if settlenment were a possibility for the parties, the Supreme Court has
cautioned that courts should give "undiluted, even heightened, attention" to class

certification specifications in the context of settlenent.”

The Court al so notes that plaintiffs have continued to file Anmended Conpl aints, al
whi ch include the claimthat the system for processing discrimnation conplaints was
di scrimnatory, thus supporting a finding that they have not abandoned this claim
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Casey, 43 F. 3d 48, 58 (3d Cir. 1994); see also Pigford, 182
F.R D. at 349.

Plaintiffs' clains arise fromthe all eged di smantling of
USDA's civil rights office, and the conduct of USDA in
failing to process conplaints of discrimnation brought to
its attention by the class nenbers. The sane course of events
were at issue in Pigford, where the court found that
plaintiffs' clains were typical. 182 F.R D. at 349. The
al l egations set forth by the proposed class representatives
clearly fulfill the typicality requirenment, as they arise out
of the sanme alleged events and conduct, nanely the systematic
failure of any nechani smfor processing discrimnation
conpl ai nts at USDA.

4. Fai r and Adequate Representation

Plaintiffs' proposed class neets the fourth prong of
Rule 23(a). Fed. R Cv. P. 23 (a) (4) . Adequacy of
representation refers to both | egal counsel and class
representatives. This, "the named representative nust not
have antagonistic or conflicting interests with the unnaned
menbers of the class,” and "the representative nust appear
able to vigorously prosecute the interests of the cl ass

t hrough qualified counsel.” Twelve John Does v. District of
Col unbi a, 117 F.3d 571, 575 (D.C..Gr. 1997), citing Nat'l
Ass' n of Regional Medical Prograns, Inc. v. Mthews, 551 F.2d
340, 345 (D.C. Gir. 1976).
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The proposed class representatives are able to "fairly
and adequately protect the interests of the class." Fed. R
Cv. P. 23(a)(4). In Pigford, the court held that the breadth
of situations and interests presented by the over four hundred
nanmed plaintiffs was an assurance that all class nenbers'
interests would be fairly represented. See Pigford, 182 F.R D
at 350. Wth nore than 800 naned plaintiffs, plaintiffs'
cl ai rs enconpass a breadth of issues. However, Rule 23(a)(4)
is concerned wth the nanmed representatives, and here
plaintiffs have proposed seven representatives. Plaintiffs
assert that the clains of the lead plaintiffs are
representative of the class. Pls.'. Proposed Order at 8.
Specifically, plaintiffs claim
[A]s to all plaintiffs in this case, the allegations are
simlar, if not identical, to the allegations and causes
of actions of the first five plaintiffs. Sinply put, each
and every plaintiff/class representative was denied a
| oan or program benefit or was denied a | oan or program
benefit on ternms simlar to those offered to white
farmers, or was paid too late to properly farm or was
not given any assistance in the conpletion of FnmHA
forms/ applications; and then each plaintiff conplained on
grounds of discrimnation, but such discrimnation
conpl ai nt was never resol ved pursuant to the |aw, and al
of these events occurred during the period 1981-1999.
Pls." Mtion at 23. The Court does not have before it the
factual allegations of all plaintiffs. Nevertheless, after a
review of the 357 short questionnaires provided by plaintiffs,
Exhibits 8-9, Pls.' Reply, and the allegations of the seven
proposed cl ass representatives contained in plaintiffs' notion

for class certification, the Court finds
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that the proposed representatives present a broad range of
al l eged discrimnation. The Court finds no disparity of

i nterest between the representatives and the class as a
whol e.

The proposed class representatives have al so
denonstrated that they are able to actively prosecute the
interests of the class through conpetent counsel. The D.C
Circuit has held that counsel's failure to communicate with
cl ass nenbers may constitute inadequate representation.

Twel ve John Does, 117 F.3d at 576-77 (class dissenters

al l eged that class counsel was out of touch wth class
menbers). There have been no all egations of inadequate
consultation in the instant case. Defendant asks the Court to
consi der counsel's other cases and concerns about quality of
representation raised in those cases. The Court, however,
finds no fault with plaintiffs' counsel in the instant

matter, and will not engage in the specul ati on about

potential future problens urged by defendant. In fact, the
Court notes that |ead counsel in this action, Al exander J.
Pires, Jr. and Philip L. Fraas, successfully prosecuted
Pigford v. dickman, obtaining a settlement for class nenbers
that resulted in approximately $1 billion in damges and debt
forgi veness to class nenbers. Joining M. Pires and M. Fraas
as of counsel are al so several other distinguished attorneys.
The Court concl udes that
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plaintiffs’ counsel is fully able to fairly and adequately
represent the class in this matter.
C Subcl asses

The plaintiffs request that the Court approve four

subcl asses, defined as foll ows:

1. Nat i ve- Anreri can farmers and ranchers who conpl ai ned
of USDC s discrimnation to USDA orally and whose
di scrimnation conplaint is on file with USDA

2. Nat i ve- Amreri can farmers and ranchers who conpl ai ned
of USDA's discrimnation to USDA in witing and
whose discrimnation conplaint is on file with
USDA,;

3. Nat i ve- Aneri can farnmers and ranchers who conpl ai ned
of USDA's discrimnation to USDA orally and whose
discrimnation conplaint is not on file with USDA,
and

4. Nat i ve- Amreri can farmers and ranchers who conpl ai ned
of USDA's discrimnation to USDA in witing and
whose di scrimnation conplaint is not on file with
USDA.

Pls.” Proposed Order at 4-5.

Fed. R Cv. P. 23(c)(4) requires the court to treat
each subcl ass as a separate class and determ ne whether it
i ndependently neets the requirenents of Rule 23(a) and (D).
See Fed. R Civ. P. 23(c)(4); see also 7B Charles A Wi ght,
Arthur R MIller & Mary K Kane, Federal Practice and
Procedure: Cvil 8 1790 (1986). The class representatives
must al so have standing in their own right to bring the
clainms of any identified subclasses. See Prado-Stei man, 221

F.3d at 1280.
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As attachnents to their Reply Brief, plaintiffs include
gquestionnaires showi ng the type of conplaints nmade by naned
plaintiffs' concerning race discrimnation by USDA. Pls."
Reply at 32. According to the plaintiffs, the questionnaires
denonstrate that 64 plaintiffs made witten conplaints to
USDA, 191 nmade oral conplaints to USDA, and 78 conplained to
their Tribal Council." Presumably, plaintiffs intend the
conplaints to the Tribal Council to constitute conplaints
relayed to USDA through a "representative." However, it is
uncl ear how many, if any, conplaints fit into each of the four
proposed sub-cl asses. For exanple: are any of the conplaints
"on file"; are the conplaints presented through the Tri bal
Council witten or oral conplaints? Thus, the Court can not
det erm ne whet her each of the sub-classes individually neets
the nunerosity requirenents of Rule 23(a).

Further, class representatives are not identified for
each of the sub-classes. "[A] class representative nmust be
part of the class and possess the sane interest and suffer the
sanme injury' as the class nenbers."” East Tex. Mdtor Freight
Sys., Inc. v. Rodriguez, 431 U.S. 395, 403, 97 S. C. 1891

(1977), quoted in Anthem 521 U S. at 625-26

9 Exhibits 8 and 9 of Pls.' Reply are questionnaires conpl eted by
plaintiffs naned in the Second Anended conpl ai nt and additi onal
plaintiffs. At the tine of this order, the plaintiffs have filed a
Fifth Anended Conplaint, joining several nore plaintiffs.

10 An additional 24 plaintiffs did not conplain of discrimnation;
plaintiffs represent that these individuals will be renpved as plaintiffs.
PIS.' Reply at 32 n.7.

27



(internal citations omtted). Wthout identified sub-class
representatives, it is unclear to the Court how plaintiffs
hope to denonstrate adequate representation pursuant to Rule
23(a)(4). The Court’'s study of the questionnaires proffered
by plaintiffs reveals that only one proposed representative,
CGene Cardotte, conpleted a questionnaire, wherein he indicates
that he had filed a witten conplaint wwth USDA. In addition,
Keith and O aryca Mandan, proposed cl ass representatives whose
clainms are outlined in the Fifth Anended Conpl ai nt but not in
the Motion for Class Certification, allege that they

conpl ained to various USDA officials. See Pls.” Fifth Am
Conpl . At 130. The renaining four proposed cl ass
representatives sinply allege that they conplained, in witing
or orally, individually or through a representative.

Plaintiffs have offered nothing that denonstrates to this
Court which proposed class representatives are in a position
to represent the four proposed sub-classes. Thus, plaintiffs
cannot denonstrate that the sub-classes are adequately
represented, and the sub-classes fail to neet the requirenents
of Rule 23(a).

Furthernore, while it is clear that each of the naned
representatives has standing to bring the clains raised by the
class, this Court can not ascertain whether the naned
representatives have standing to raise the clains of the

proposed subcl asses. See Prado-Steiman, 221 F.3d at 1280
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(remandi ng case to the district court, directing it to
identify “at | east one naned representative of each class or
subcl ass,” who had standing for the claimof the class or
subcl ass).
The Court, however, finds that sub-classes are necessary
for the adm nistration of this class. |In Anchem Products v.
W ndsor, the Suprene Court found that the absence of
subcl asses in a class of individuals exposed to asbestos
resulted in “no structural assurance of a fair and adequate
representation for the diverse groups and i ndividuals
affected.” 521 U. S. at 626; see also Otiz v. Fibreboard
Corp., 527 U S. 815, 859 n. 33, 119 S. C. 2295 (1999)
(hol ding that a conflict between sub-classes made a cl ass
unt enabl e, but not reaching the question of whether “properly
represent ed subcl asses” woul d have resol ved the conflicts).
The proposed subcl asses should be clearly defined,
adm nistratively feasible, and facilitate discovery, nediation
and trial. See Pigford, 182 F.R D. at 346 (citing Marisol A
v. Quiliani, 126 F.3d 372 (2d Cr. 1997)). This Court is
convinced that, with over 800 naned plaintiffs, sub-classes
are essential to an organi zed, efficient and fair hearing of
cl ass nenbers’ clainms. However, the current sub-classes do
not independently neet the requirenents of Rule 23, as
outlined above. The Court, therefore, orders plaintiffs to
defi ne sub-classes that neet the prerequisites
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O Rule 23(a), and to identify sub-class representatives with
standing to bring the clainms of each sub-cl ass.
D. The Rul e 23(b) Requirenents

The Court finds that plaintiffs have net the

requi renents of Rule 23(b)(2).
1. Rul e 23(b)(2)

Rul e 23(b)(2) provides that a class may be certified
where “the party opposing the class has acted or refused to
act on rounds generally applicable to the class, thereby
maki ng appropriate final injunctive relief or corresponding
declaratory relief with respect to the class as a whole.”

Fed. R Civ. P. 23(b). As described above, plaintiffs
contend that the defendant, by allegedly failing to enforce
the civil rights |aws, acted on grounds applicable to the
whol e cl ass because the civil rights |aws apply to each cl ass
menber. See Eubanks, 110 F.3d at 92 (Al though the defining
characteristic of the (b)(2) class is that it seeks
declaratory or injunctive relief applicable to the class as a
whole, it is not uncommon in enpl oynent discrimnation cases
for the class also to seek nonetary relief, at |east where
the nonetary relief does not predom nate.”).

Plaintiffs seek to remedy USDA' s al | eged raci al
di scrimnation through injunctive and declaratory relief, as
contenplated by Rule 23(b)(2). The plaintiffs and cl ass
menbers request:
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Declaratory relief under 28 U S.C. § 2201

I njunctive and declaratory relief under the Equal
Credit Opportunity Act, 15 U.S.C. § 1691e (a)&(d);

Equitabl e relief under the Adm nistrative Procedure

Act, 5 US C 8§ 706 (2) (A; and

Equitabl e relief under the Cvil Rights Act of 1964, 42
U S C 8§ 2000d, et seq.

See Fifth Am Conpl. at 11 150-64.

Shoul d plaintiffs and cl ass nenbers prove their
al l egations, a declaration that USDA discrimnated on a cl ass-
w de basis against Native-Anerican farnmers in the
adm ni stration of USDA's farm prograns and suitable injunctive
relief would be proper. Plaintiffs point to the injunctive
relief that African-Anmerican farnmers obtained through a
consent decree in Pigford, which included "priority status for
| ending, an affirmative bar against further discrimnation,
and the creation of the Ofice of the Munitor to oversee that
t he Consent Decree is properly executed."” See Pigford Consent
Decree at 19-20. In the instant matter, plaintiffs seek to
give Native-Anerican farnmers the benefits of such injunctive
relief and "any additional neasures needed to ensure" the
eradi cation of discrimnation against Native Anmericans in the
appl i cati on/ processi ng procedures at USDA. See Marisol A, 126
F.3d at 378 (finding that, although children in New York's
wel fare system had suffered different harnms requiring
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i ndi vidual renedies, the system s deficiencies stemed from
central failures, and a 23(b)(2) class was appropriate).

Rul e 23(b)(2) may not be invoked, however, where “the
appropriate final relief relates exclusively or predom nantly
to noney danages.” Fed. R Cv. P. 23(b)(2), Adv. Conm Note
(1966). Where nonetary danmages are incidental to a claimfor
injunctive relief, certification pursuant to subsection (b)(2)
may be appropriate. See Walsh v. Ford Mdtor Co., 807 F.2d
1000, 1003 n.7 (D.C. Gr. 1986).

In Pigford, Judge Friedman held that injunctive relief
predom nated plaintiffs’ clains, even though they al so sought
substantial danages. 182 F.R D. at 351. However, the Pigford
class was certified pursuant to Rule 23(b)(2) for purposes of
“Il'tability,” with the court reserving the issue of danmages for
a later tine.

Plaintiffs’ clains for injunctive and declaratory relief
may clearly be certified under Rule 23(b)(2).11 Plaintiffs
all ege that USDA has failed to provide a nechanismfor
processing discrimnation clainms, essentially |eaving
plaintiffs wwth no remedy for perceived discrimnatory conduct

by USDA. The Court certifies the

11 Plaintiffs bring clains under the ECOA, Title VI and the APA, and seek
declaratory, injunctive and equitable relief. The Fifth Circuit has held that a
class should be certified on a claimby-claimbasis. See Bertulli v. Independent

Ass’n of Continental Pilots, 242 F.3d 290, 295 (5'" Cir. 2001) (review ng RLA and
LMRDA cl ai ns i ndependently under Rule 23's requirenents for certifications).
Wil e not adopting the Fifth CGrcuit’s approach, the Court notes that the hybrid
approach outlined in Eubanks may allow for a class to qualify for injunctive
relief pursuant to Rule 23(b)(2) and for damages under Rule 23(b)(3), thus
suggesting that certification of a class may linmit the class to a type of renedy.
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Cl ass pursuant to Rule 23(b)(2) for purposes of declaratory
and injunctive relief.

2. The Possibility of Certification as a Hybrid C ass

Plaintiffs urge the Court to certify their class as a
“hybrid” class. |In Eubanks v. Billington, the DDC. Grcuit
noted that “variations in individual class nenbers’ nonetary
clainms may |l ead to divergences of interest that make unitary
representation of a class problematic in the danages phase.”
110 F.3d at 95. The D.C. Circuit described a situation where
a court has concluded “that the assunption of cohesiveness for
purposes of injunctive relief that justifies certification as
a (b)(2)b class is unjustified as to clainms that individual
cl ass nmenbers nmay have for nonetary danages.” 110 F.3d at 96
The Grcuit held that, in light of such a finding, a district
court may adopt a hybrid approach and certify “a (b)(2) class
as to the clains for declaratory or injunctive relief, and a
(b)(3) class as to the clains for nonetary relief, effectively
granting (b)(3) protections including the right to opt out to
class nenbers at the nonetary relief stage.” 1d.; see al so
Thomas v. Albright, 139 F.3d 227 (D.C. Gr. 1998)
(“conclud[ing] that Anchem did not affect [the court’s]
hol di ng i n Eubanks”).

Before certification of a hybrid class is appropriate,
the district court nust find that the assunption of
cohesi veness underlying a Rule 23(b)(2) class action does
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Not apply to the individual clainms for nonetary danmages.
Thomas, 139 F.3d at 236-37. Furthernore, a hybrid class
action must neet the requirenents of both subsections (b)(2)
and (b)(3). See id. at 234; Eubanks, 110 F.3d at 96; see
al so Thomas v. Powel |, 247 F.3d 260, 265 n.2 (D.C. Cr. 2001)
(“By finding that a hybrid class action was unjustified, we
necessarily found that the clains did not neet (b)(3)’s
criteria for an opt out class action.”).

In Pigford, the court concluded that a “hybrid” approach
m ght be appropriate,12 and that, follow ng a determ nation of
liability pursuant to a Rule 23(b)(2) certification, the
court mght re-certify the class pursuant to Rule 23(b)(3)
for purposes of determning renedies. See 182 F.R D. at 346.
The characterization of the hybrid class as one
distinguishing liability fromrenedies is m sleading. As
Eubanks expl ai ned, use of a hybrid is appropriate when the
cohesion of the class certified for one remedy - injunctive
relief - breaks down as to individual damages cl ai ns.

The Court today certifies plaintiffs’ class pursuant to
Rule 23(b)(2) only as to plaintiffs’ clains for declaratory
and injunctive relief. Wthout a devel oped factual record
and wi thout clear representation of subclasses, it is

i npossi ble for the Court to make a finding that clains for

12 The Pigford court did not certify the class as a hybrid, but sinply noted
that a hybrid class mght be appropriate. 182 F.R D. at 346. Thus, the court
nmade no findings as to whether the class net the requirements of Rule 23(b)(3).
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I ndi vi dual conpensatory relief will destroy the class
cohesion. Simlarly, the Court can not ascertain whether,
should it permt class certification on plaintiffs clains
for all forms of requested relief, the clains for nonetary
damages woul d overshadow t hose for declaratory and injunctive
relief. The Court maintains the power to revisit the
definition of the class at any point, and in fact, has a
continuing obligation to be vigilant and to ensure that the
class is properly defined and manageable. Therefore, in the
event that, after the conpletion of discovery and the
identification of appropriate sub-class representatives,
plaintiffs are able to denonstrate to the Court the existence
of a class properly certifiable as a hybrid class or pursuant
to Rule 23(b)(3), the Court will consider its certification
at that tine. s
E. Not i ce

Rul e 23(c)(2) requires that “individual notice be sent
out to all class nmenbers who can be identified with
reasonabl e effort” to informthemof the class certification.
Eisen, 417 U. S. at 177. The Court directs that notice be
provided to all class nmenbers regarding the institution of
this class action. 1In view of the fact that USDA has

conput eri zed records for nost of the potenti al

13 The Court is mindful of Eubanks’ advice that district courts address
questions of the need for notice and opt-out under Rule 23(b)(3) at an early stage
in the proceedings, in order to pernit the parties to ascertain whether class
nmenbers intend to exercise their right to opt-out of a Rule 23(b)(3) class. 110
F.3d at 95. However, certification of a hybrid class is not currently
appropriate.



cl ass nenbers, the Court orders USDA to provide plaintiffs with
alist of all Native Anerican farners who applied for USDA farm
prograns between January 1, 1981 and Novenber 24, 1999.
CONCLUSI ON

The Court has considered plaintiffs’ notion for class
certification and proposed order, the response and reply
thereto, counsels’ representations at oral argunent, defendant’s
notion for a stay of the Court’s Septenber 28, 2001 order and
the response and reply thereto, and the rel evant statutory and
case law. For the foregoing reasons, it is hereby

ORDERED that plaintiffs’ notion for class certification
[17-1] is GRANTED. The Court certifies the follow ng class for
plaintiffs’ clains for declaratory and injunctive relief
pursuant to Fed. R Gv. P. 23(b)(2):

Al'l Native-Anerican farners and ranchers, who (1)

farnmed or ranched between January 1, 1981 and

Novenber 24, 1999; (2) applied to the USDA for

participation in a farnl4 programduring that tine

period; and (3) filed a discrimnation conplaint with

the USDA individually or through a representative

during the tine period.

It is FURTHER ORDERED that plaintiffs shall file a
proposed order by no |ater than January 28, 2002, which outlines
appropri ate subcl asses in accordance with this nenorandum and

Identifies class representatives for each of the naned

subcl asses; and it is

14 The Septenber 28, 2001 Order of this Court mstakenly identifies the
rel evant prograns as “federal,” instead of “farnf prograns.
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FURTHER ORDERED t hat defendant shall file its response to
t he proposed subcl asses by no | ater than February 28, 2002;
and it is

FURTHER ORDERED that plaintiffs shall file its reply to
defendant's response by no later than March 15, 2002; and it
i's

FURTHER ORDERED t hat defendant's notion for a stay of the
Court's Septenber 28, 2001 Order [127) is DENIED; and it is

FURTHER ORDERED t hat USDA shall provide plaintiffs, by no
| ater than January 28, 2002 a |list of all Native Anerican
farmers who applied for USDA farm prograns between January 1
1981 and Novenber 24, 1999; and it is

FURTHER ORDERED that the parties shall jointly file a
proposed "Notice of Pendency of Cass Action" for the Court's
review by no later than January 28, 2002.

I T 1S SO ORDERED

DATE Emmet G Sul livan
United States District Judge
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Noti ce to:

Al exander John Pires, Jr., Esquire
Suite 700
Conl on, Frantz, Phelan & Pires
1818 N Street, NW
Washi ngt on, DC 20036

Counsel for plaintiffs

Phillip L. Fraas, Esquire
Suite 407W
Tuttle, Taylor & Heron
1025 Thormas Jefferson Street, NW
Washi ngt on, DC 20007
Counsel for plaintiffs

Joseph Marc Sellers, Esquire
Suzette Marie Ml veaux, Esquire
MIstein, Hausfeld & Toll, P.L.L.C
Suite 500
1100 New York Avenue, NW
Washi ngt on, DC 20005- 3934

Counsel for plaintiffs

Carol Federighi, Esquire
Jean Lin, Esquire
P. O. Box 883
Cvil Division, US. Departnent of Justice
901 E Street, NW
Washi ngt on, DC 20530
Counsel for defendant
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